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SPEA

KER 1: M
s Nicci W

hitear-Nel holds an LLB, LLM
 (UKZN

). She is a senior lecturer w
ith 

the School of Law
, Pieterm

aritzburg, University of Kw
aZulu-N

atal. She teaches m
ainly labour 

and the law
 of evidence. She has long been interested in children’s issues – particularly those 

relating to them
 being w

itnesses in crim
inal cases. She has published and com

m
ented 

extensively on these topics. She is a PH
D

 candidate.

Abstract: The admissibility of a child’s evidence in court – new developments?
The general presum

ption of com
petence and com

pellability does not apply to children. 
In order for a child’s evidence to be adm

issible in a court of law
, they m

ust be found to be 
com

petent. There is a three-fold test for establishing a child’s com
petence. First, the child m

ust 
have su!

cient intelligence to be able to record events and store them
 accurately in their 

m
em

ory. Second, the child m
ust be able to com

m
unicate e"ectively, w

hich m
eans being able 

to understand questions put to them
, and to form

ulate rational answ
ers thereto (w

hich m
ay 

be com
m

unicated by w
ay of gestures, or dem

onstrations). Third, the child m
ust be able to 

distinguish betw
een truth and lies.

A com
petent child m

ust then be sw
orn in. A child w

ho does not understand the nature and 
im

port of the oath or a!
rm

ation m
ay be adm

onished to tell the truth. 

If the child has not been properly found to be com
petent, and/or not properly been found to 

qualify for the adm
onishm

ent, and/or if the adm
onishm

ent w
as not properly adm

inistered; 
any testim

ony given by that child is inadm
issible.

W
here a conviction is based on inadm

issible evidence of a child w
itness, the conviction w

ill be 
set aside by the review

ing court.

This presentation w
ill considering the developm

ent of the test to establish the com
petence of 

a child w
itness, and the nature of the adm

onishm
ent given to the child w

itness.

TH
E PRESEN

TATIO
N

 W
ILL REFER, IN

TER ALIA, TO
 TH

E FO
LLO

W
IN

G
 CASES:

Director of Public Prosecutions, Transvaal v M
inister of Justice and Constitutional Developm

ent 
2009 (2) SACR 130 (CC).

S v Raghubar 2013 (1) SACR 398 (SCA).
S v M

atshiva 2014 1 SACR 29 (SCA).
S v M

hlongo [2015] ZAKZPH
C 16 (AR 272/1427# February 2015).

S v M
achaba 2016 (1) SACR 1 (SCA).

 S v Sangw
eni 2019 (1) SACR 672 (KZP).

S v Dlam
ini 2019 (1) SACR 467 (KZP).

Em
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hitearnel@
ukzn.ac.za 

SPEA
KER 2: M

s W
illene Holness is a senior lecturer at the School of Law

, H
ow

ard College 
Cam

pus, University of Kw
aZulu-N

atal. She holds a BA, LLB (Rhodes), LLM
 (UKZN

). She practiced 
w

ith the Legal Resources Centre as an attorney before joining academ
ia. She teaches 

Constitutional Law
 and Gender and the Law

 at LLB level and in an interdisciplinary m
asters 

program
m

e (LLM
 and M

phil) in Child Care and Protection as w
ell as in the Constitutional 

Litigation LLM
 program

m
e. She published in disability law

, child law
 and gender. She is a 

D
octorate in Law

s candidate at the Centre for H
um

an rights, exploring access to justice for 
m

others w
ith intellectual disabilities in Children’s Courts.
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Abstract: Children’s Courts: accessibility and procedural accommodation for children 
and adults with disabilities
Access to justice require states to take m

easures to ensure persons w
ith disabilities are able to 

fully participate in proceedings, including investigative and prelim
inary stages, through the use 

of procedural, age and gender appropriate accom
m

odations. The child’s right to be heard in 
proceedings, including those of children w

ith disabilities is also articulated in international and 
regional law

 treaties, together w
ith recognition of legal capacity on an equal basis w

ith others. 
Such recognition requires, if necessary, provision of support to exercise capacity and procedural 
accom

m
odation to fully participate. These m

ay include recognition of diverse com
m

unication 
m

ethods, provision of sign language interpretation and other assistive m
ethods.

The regulations to the Children’s Act 38 of 2005 are currently being redrafted in the form
 of 

proposed rules regulating the conduct of proceedings of the Children’s Courts of South Africa. 
N

either provide adequately for accessibility and procedural accom
m

odation m
easures for 

children and adults w
ith disabilities. The Com

m
ittee on the Rights of Persons w

ith D
isabilities, 

civil society and academ
ic literature have consistently called for m

ore accessible and 
accom

m
odative procedures in the judicial process and the rem

oval of discrim
ination, stigm

a 
and barriers that im

pede equal participation. 

The paper identifies the constitutional and international law
 requirem

ents on the South African 
state to ensure access to justice for persons w

ith disabilities, including obligations in relation 
to equality, legal capacity and accessibility. The need for rules articulating participation on 
aspects such as guidance to professionals on appropriate questioning techniques for children 
and adults w

ith disabilities, as w
ell as interm

ediaries that act as com
m

unication assistants, is 
explored. It is subm

itted that w
hile the children’s court procedures are inquisitorial in nature, 

w
hich theoretically enables the presiding o!

cer discretion to allow
 evidence to be led in an 

inform
al w

ay, it does not provide su!
cient guidance on the accessibility and accom

m
odation 

m
easures that m

ay be needed. Relevant training for presiding o!
cers and other stakeholders 

is currently lacking. The paper concludes w
ith recom

m
endations on the elem

ents that these 
rules m

ust include to m
eet w

ith international law
 and constitutional obligations.

Em
ail: holnessw

@
ukzn.ac.za 

SPEA
KER 3: M

r Clem
ent M

arom
oagae holds a LLB LLM

 (W
ITS) LLM

 (N
W

U)

Abstract: The Need to Legislate Judicial Interviews of Minor Children in Care, Residency 
and Contact Disputes in South Africa: Lessons from Ohio.
This paper argues for the legislative recognition of judicial interview

s in care, contact and 
residency disputes in South Africa. Judicial interview

 is m
ethod of interaction w

hich can 
be adopted by our courts to enhance m

inor children’s participation in court cases w
hich 

im
pact on their lives as m

andated by the Convention on the Rights of the Child. This paper 
dem

onstrates that the adoption of this m
ethod w

ill provide m
inor children in South Africa 

w
ith a platform

 to adequately express their feelings about living w
ith one or another parent, 

the tim
e they spend w

ith each parent and their general w
ellbeing. It is argued in this paper 

that South Africa should draw
 lessons from

 the United States of Am
erica’ State of O

hio w
here 

the need to conduct judicial interview
s has been legislated. 

Em
ail: Clem

ent.M
arum

oagae@
w

its.ac.za 

SPEA
KER 4: Dr Brigitte Clark holds a BA LLB, (Rhodes), LLM

 (Cantab), and PhD
 (Rhodes). 

She w
as a senior lecturer  at the University of Cape Tow

n, Rhodes University and lectured at 
the University of East Anglia and at O

xford Brookes.  She has published extensively in South 
African, English and International Law

 journals in Fam
ily Law

, child law
, w

om
en’s rights and 

jurisprudence.   She has also w
ritten chapters for  several books published in this country and 

in the United Kingdom
.    She has a M

aster’s D
egree from

 Cam
bridge and a D

octorate from
 

Rhodes University.  She is also an adm
itted Attorney and Conveyancer of the H

igh Court of 
South Africa. She returned to South Africa in April this year after 17 years of lecturing and 
research at English Universities.  
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Abstract: ‘Why can’t I discipline my child properly?  Banning corporal punishment and 
its consequences’.
In Freedom

 of Religion South Africa v M
inister of Justice and Constitutional D

evelopm
ent and 

O
thers, [2019] ZACC 34 the Constitutional Court declared that the com

m
on law

 defence of 
reasonable and m

oderate parental chastisem
ent w

as inconsistent w
ith the right of the child 

to dignity, to freedom
 and security of the person, including the right to be free from

 all form
s 

of violence and that the defence operated adversely to the param
ount im

portance of the best 
interests of the child.  

This paper aim
s to exam

ine this case in the light of  recent research into the e"ects of corporal 
punishm

ent in the hom
e on children and subsequent developm

ents in those countries 
w

here a legislative ban has been placed on this practice in the hom
e.  It w

as hoped that, 
on appeal, and in the light of the m

ixed reception given to the H
igh Court judgm

ent, that  
the Constitutional Court w

ould provide full,  convincing justification for crim
inalising parental  

corporal punishm
ent. Criticism

, w
ith respect, w

ill be levelled, not against the decision itself, 
but against the paucity of evidence of research into justificatory m

aterial in the social sciences 
for the  rem

oval of the defence of reasonable chastisem
ent in  South African Law

. W
hen the 

legislature deals w
ith the rem

oval of the ban, the public should be educated about the harm
ful 

e"ects and conscientious parents reassured. In such educative program
m

es, the connection 
betw

een gender based violence and corporal punishm
ent of children should be stressed. 

Legislative bodies should incorporate m
eans of educating parents as to alternate m

ethods of 
discipline and  for di"erent m

ethods of legislative control of parents w
ho breach such a ban. 

Em
ail: clarkb@

ukzn.ac.za 

SPEA
KER 5: M

r Stanley M
alem

atja holds an LLB degree from
 the University of Johannesburg 

and LLM
 in Child Law

 from
 the University of Pretoria. H

e is a practising attorney at the 
Right2Protest Project based Centre for Applied Legal Studies at the W

itw
atersrand University. 

H
e also lectures Jurisprudence on a part-tim

e basis at the W
itw

atersrand University.

Abstract: Children with disabilities: the need for an Inclusive Education Act in South 
Africa
The right to basic education as stipulated in section 29(1) (a) of our Constitution is a"orded 
to everyone. The Constitutional Court also found that the right to basic education is an 
unqualified right and it is im

m
ediately realisable. The w

ord “everyone” is inclusive of children 
w

ith disabilities. Furtherm
ore, the South African Schools Act 84 of 1996 obliges public schools 

to adm
it children w

ithout any form
 of discrim

ination. It is therefore astonishing that there is 
m

ore than half a m
illion children w

ith disabilities w
ho do not have access to basic education. 

In 2006 the D
epartm

ent of Basic Education introduced the W
hite Paper 6: Special N

eeds 
Education w

ith the tone of establishing an inclusive education system
. The W

hite Paper 6 set 
a 20 year period to achieve an inclusive education system

 and clearly tim
e has run out. The 

plight faced by children w
ith disabilities in respect of access to basic education continues.

South Africa ratified a num
ber of international treaties w

hich entrench the right to basic 
education for children w

ith disabilities in an inclusive education system
. D

espite the existing 
law

s children w
ith disabilities rem

ain excluded from
 the education system

. This is attributed to 
the fact that their right to inclusive education is policy based. It is tim

e the governm
ent takes 

a legislative m
easure and consider enacting an Inclusive Education Act to provide for the right 

to inclusive education. This w
ould lead to the governm

ent com
plying w

ith its constitutional 
and international law

 obligations.

Em
ail: Stanley.M

alem
atja@

w
its.ac.za 

SPEA
KER 6: M

s Thandeka Dum
a holds and LLB from

 UKZN
 and is a practising attorney and 

Provincial M
anager of  the Refugee and M

igrant Rights project of Law
yers for H

um
an Rights.
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Abstract: A social cohesion programme with no legal framework can only result in 
failure: the case of separated and unaccompanied refugee minors. 
The Refugee’s Act ŝƐ�ƌĂŶŬĞĚ�ĂƐ�ŽŶĞ�ŽĨ�ƚŚĞ�ŵ

ŽƐƚ�ƉƌŽŐƌĞƐƐŝǀĞ�ƉŝĞĐĞƐ�ŽĨ�ůĞŐŝƐůĂƟŽŶ�ŝŶ�ƚŚĞ�ǁ
ŽƌůĚ͘�

,Žǁ
ĞǀĞƌ͕�ƚŚĞ�ƌĞĨƵŐĞĞ�ƐǇƐƚĞŵ

�ŝƐ�ƌŝĚĚůĞĚ�ǁ
ŝƚŚ�ĐŚĂůůĞŶŐĞƐ͘�dŚĞ�ŐƌĞĂƚĞƐƚ�ŽďƐƚĂĐůĞ�ĨŽƌ�ƌĞĨƵŐĞĞƐ�ŝƐ�

Ă�ƐŽĐŝĂů�ƐĞƌǀŝĐĞ�ůĞŐĂů�ĨƌĂŵ
Ğǁ

ŽƌŬ�ƚŚĂƚ�ĚŽĞƐ�ŶŽƚ�ĐŽƌƌĞƐƉŽŶĚ�ƚŽ�ƚŚĞ�ƉƌĞƐĞŶĐĞ�ŽĨ�ƌĞĨƵŐĞĞƐ͘��ƌƟĐůĞ�
34 of the 1951 �ŽŶǀĞŶƟŽŶ�ZĞůĂƟŶŐ�ƚŽ�ƚŚĞ�^ƚĂƚƵƐ�ŽĨ�ZĞĨƵŐĞĞƐ�ƐƚĂƚĞƐ�ƚŚĂƚ�ĞŶƐƵƌŝŶŐ�ŚƵŵ

ĂŶ�
ƌŝŐŚƚƐ�ĂŶĚ�ĚŝŐŶŝƚǇ�ĨŽƌ�ƌĞĨƵŐĞĞƐ�ůĞĂĚƐ�ƚŽ�ƚŚĞŝƌ�ŝŶƚĞŐƌĂƟŽŶ�ŝŶ�ƚŚĞ�ŚŽƐƚ�ƐŽĐŝĞƚǇ͘�/ŶƚĞŐƌĂƟŽŶ�ĐĂŶŶŽƚ�
ŽĐĐƵƌ�ǁ

ŝƚŚŽƵƚ�ĂĐĐĞƐƐ�ƚŽ�ƐŽĐŝĂů�ƐĞƌǀŝĐĞƐ͕�ǁ
ŚŝĐŚ�ƌĞƋƵŝƌĞƐ�Ă�ůĞŐĂů�ĨƌĂŵ

Ğǁ
ŽƌŬ�ƚŚĂƚ�ŚĞůƉƐ�ŝŶƚĞŐƌĂƚĞ�

ƌĞĨƵŐĞĞƐ�ŝŶƚŽ�ƐŽĐŝĞƚǇ͘�dŚĞ�ŝƐƐƵĞ�ŽĨ�ƐĞƉĂƌĂƚĞĚ�ĂŶĚ�ƵŶĂĐĐŽŵ
ƉĂŶŝĞĚ�ĐŚŝůĚƌĞŶ�ŝůůƵƐƚƌĂƚĞƐ�ƚŚĞ�ŐĂƉ�

ďĞƚǁ
ĞĞŶ�ƐŽĐŝĂů�ƐĞƌǀŝĐĞƐ�ĂŶĚ�ƌĞĨƵŐĞĞƐ�ŝŶ�^ŽƵƚŚ��ĨƌŝĐĂ͘�dŚŝƐ�ƉĂƉĞƌ�ƐĞĞŬƐ�ƚŽ�ĚĞŵ

ŽŶƐƚƌĂƚĞ�ƚŚĂƚ�
ĂŶ�ĞīĞĐƟǀĞ�ƐŽĐŝĂů�ĐŽŚĞƐŝŽŶ�ƉƌŽŐƌĂŵ

ŵ
Ğ�ĨŽƌ�ƵŶĂĐĐŽŵ

ƉĂŶŝĞĚ�ĂŶĚ�ƐĞƉĂƌĂƚĞĚ�ƌĞĨƵŐĞĞ�ĐŚŝůĚƌĞŶ�
ĚĞƉĞŶĚƐ�ŽŶ�ĂŶ�ŝŶƐƟƚƵƟŽŶĂůŝǌĞĚ�ůĞŐĂů�ĨƌĂŵ

Ğǁ
ŽƌŬ�ǁ

ŚŝĐŚ�ƉƌŽƚĞĐƚƐ�ƚŚĞ�ƌŝŐŚƚƐ�ŽĨ�ƌĞĨƵŐĞĞ�ĐŚŝůĚƌĞŶ͘�

�ƵƌƌĞŶƚůǇ͕�ƚŚĞ��ĞƉĂƌƚŵ
ĞŶƚ�ŽĨ��ĚƵĐĂƟŽŶ�ƌĞĨƵƐĞƐ�ƚŽ�ĞŶƌŽů�ƐĞƉĂƌĂƚĞĚ�ĂŶĚ�ƵŶĂĐĐŽŵ

ƉĂŶŝĞĚ�
ƌĞĨƵŐĞĞ�ĐŚŝůĚƌĞŶ�ůĂĐŬŝŶŐ�ƉĞƌŵ

ŝƚƐ͘�dŚĞ��ĞƉĂƌƚŵ
ĞŶƚ�ŽĨ�,Žŵ

Ğ��īĂŝƌƐ�ĚŽĞƐ�ŶŽƚ�ƉƌŽĐĞƐƐ�ƚŚĞŝƌ�
ĂƐǇůƵŵ

�ĂƉƉůŝĐĂƟŽŶƐ�ĚƵĞ�ƚŽ�ƚŚĞ�ĂŐĞ�ĂŶĚ�ƌĞƋƵŝƌĞƐ�ĨŽƐƚĞƌ�ĐĂƌĞ�ŽƌĚĞƌƐ͘�dŚĞ��ĞƉĂƌƚŵ
ĞŶƚ�ŽĨ�^ŽĐŝĂů�

�ĞǀĞůŽƉŵ
ĞŶƚ�ĂůƐŽ�ƌĞĨƵƐĞƐ�ƚŽ�ŝŶǀĞƐƟŐĂƚĞ�ƚŚĞŝƌ�ĐĂƐĞƐ�ĨŽƌ�ůĂĐŬ�ďŝƌƚŚ�ĂŶĚ�ĚĞĂƚŚ�ĐĞƌƟĮĐĂƚĞƐ͘�

dŚĞ��ŚŝůĚƌĞŶ
Ɛ͛��ŽƵƌƚ�ŝŶƐŝƐƚƐ�ŽŶ�ƚŚĞ�ƐĂŵ

Ğ�ĚŽĐƵŵ
ĞŶƚƐ�ďĞĨŽƌĞ�ĮŶĂůŝƐĂƟŽŶ�ŽĨ�ĐŚŝůĚƌĞŶ

Ɛ͛�ĐŽƵƌƚ�
ĞŶƋƵŝƌŝĞƐ͘�dŚŝƐ�ĚĞŵ

ŽŶƐƚƌĂƚĞƐ�Ă�ƐǇƐƚĞŵ
�ŽĨ�ůĂǁ

Ɛ�ƚŚĂƚ�ŝƐ�Ă�ďĂƌƌŝĞƌ�ƚŽ�ƐŽĐŝĂů�ĂƐƐŝƐƚĂŶĐĞ�ĂŶĚ�ĚŽĞƐ�
ŶŽƚ�ƉƌŽŵ

ŽƚĞ�ƚŚĞ�ƌŝŐŚƚƐ�ŽĨ�ƌĞĨƵŐĞĞƐ͘�dŚĞƌĞ�ĂƉƉĞĂƌƐ�ƚŽ�ďĞ�Ă�ĚŝǀŝĚĞ�ďĞƚǁ
ĞĞŶ�ƚŚĞ�ĂƉƉƌŽĂĐŚĞƐ�ŝŶ�

the Refugee’s Act and the �ŚŝůĚƌĞŶ
Ɛ͛��Đƚ͘�

/ƚ�ŝƐ�ƐƵďŵ
ŝƩĞĚ�ƚŚĂƚ�ƚŚĞ��ŚŝůĚƌĞŶ

Ɛ͛��ŽƵƌƚ�ŚĂƐ�ǁ
ŝĚĞͲƌĂŶŐŝŶŐ�ƉŽǁ

ĞƌƐ͕�ƵŶĚĞƌ�^ĞĐƟŽŶƐ�ϰϱ�ĂŶĚ�ϰϴ�
of the �ŚŝůĚƌĞŶ

Ɛ͛��Đƚ͕�ƚŽ�ŵ
ĂŬĞ�ŽƌĚĞƌƐ͘�dŽ�ĞǆĞƌĐŝƐĞ�ƚŚĞƐĞ�ƉŽǁ

ĞƌƐ�ŝŶ�ĨĂǀŽƵƌ�ŽĨ�ƐĞƉĂƌĂƚĞĚ�ĂŶĚ�
ƵŶĂĐĐŽŵ

ƉĂŶŝĞĚ�ĐŚŝůĚƌĞŶ͕�ƚŚĞ�ĐŽƵƌƚ�ĂŶĚ�ƐŽĐŝĂů�ǁ
ŽƌŬĞƌƐ�ŵ

ƵƐƚ�ďĞ�ĐŽŵ
ŵ
ŝƩĞĚ�ƚŽ�ƐĞƌǀŝŶŐ�ƚŚĞ�

ƌĞĨƵŐĞĞ�ĐŽŵ
ŵ
ƵŶŝƚǇ�ŝŶ�ƚŚĞ�ƐƉŝƌŝƚ�ĂŶĚ�ƉƵƌƉŽƐĞ�ŽĨ�ƚŚĞ�Refugees Act͘�Em

ail: thandeka@
lhr.org.za 

SPEA
KER 7: Dr Lee Sw

ales is a consultant attorney and law
 lecturer at the School of Law

, 
University of Kw

aZulu-N
atal. H

e holds a Bachelor of Law
s (LLB) degree from

 the University 
of Kw

aZulu-N
atal (sum

m
a cum

 laude), a M
aster of Law

s (LLM
) degree from

 the University of 
the W

itw
atersrand, and a D

octor of Philosophy (PhD
) degree from

 the University of Cape 
Tow

n. After com
pleting articles of clerkship at W

ebber W
entzel at the end of 2008, Lee w

as 
adm

itted as an attorney of the H
igh Court in 2009, and after several years in full-tim

e practice, 
com

m
enced his academ

ic career in 2012. In addition to lecturing cyber-law
, contract law

, and 
professional legal training at UKZN

, Lee prim
arily practices in the M

edia, Telecom
m

unications 
and Technology environm

ent, including all aspects of cyber-crim
e, inform

ation technology 
related law

 and electronic m
edia related litigation.  From

 tim
e to tim

e Lee also facilitates 
lectures for the South African Judicial Education Institute on electronic evidence, and for the 
Law

 Society of South Africa on contract and legal practice.
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Abstract: Cyberbullying and sexting by minors – an overview of the South African legal 
position, and suggestions for amendment
M

ore than half of South Africa’s population has som
e form

 of access to the internet.  Taken 
together w

ith advances in technology, com
m

unication norm
s have evolved significantly over 

the past tw
o decades, and this dynam

ic environm
ent has drastically changed the m

anner 
in w

hich m
inors com

m
unicate and interact.  Bullying is no longer confined to school hours 

and the classroom
; and sexual conduct betw

een teenagers has evolved to include digital 
intim

acy. Recent research suggests that one in seven adolescents are sexting (sharing sexually 
explicit im

ages or videos), and that one in three internet users globally are m
inors.  Given 

this environm
ent, internet safety for m

inors has becom
e a param

ount concern for m
any 

parents and educators.  

N
o one piece of legislation regulates social m

edia and internet related safety for m
inors, and 

the aim
 of this research is to provide an overview

 of cyberbullying and sexting, and review
 

the relevant legislative environm
ent in the context of m

inors in South Africa, w
ith a view

 to 
providing analysis on the applicable o"ences and rem

edies.  

In relation to cyberbullying, South Africa has m
ade great strides in the recent past, and the 

Protection from
 H

arassm
ent Act 2011, provides relief for harassm

ent related issues w
here the 

D
om

estic Violence Act 1998 does not apply; and provides specific relief for cyberbullying. 

In the context of sexting, both the Crim
inal law

 Am
endm

ent Act 2007, and the Film
s and 

Publications Act 1996, provide specific o"ences for the distribution and solicitation of child 
pornography – w

hether w
ith the consent of the m

inor, or w
ithout.  

For both cyberbullying and sexting, although di"erent considerations apply, in addition to the 
legislative fram

ew
ork, com

m
on law

 rem
edies m

ay be applicable in both civil and crim
inal law

, 
including defam

ation, crim
inal defam

ation, extortion, and crim
en injuria. 

This contribution w
ill conclude the analysis w

ith suggestions for am
endm

ent in order to 
facilitate greater protection for m

inors.

Em
ail: sw

alesl@
ukzn.ac.za 

SPEA
KER 8: M

s Dusty-Lee Donnelly�ŝƐ�Ă�ůĞĐƚƵƌĞƌ�ŝŶ�ƚŚĞ�^ĐŚŽŽů�ŽĨ�>Ăǁ͕�hŶŝǀĞƌƐŝƚǇ�ŽĨ�
<ǁ

Ă�ƵůƵͲEĂƚĂů͕�,Žǁ
ĂƌĚ��ŽůůĞŐĞ�ĐĂŵ

ƉƵƐ͘�^ŚĞ�ŚŽůĚƐ�Ă���͕�>>��;h�Ϳ�ĂŶĚ�>>D
�ĨƌŽŵ

�h<�E͘�^ŚĞ�
ŝƐ�ĂŶ�ĂĚŵ

ŝƩĞĚ�ĂĚǀŽĐĂƚĞ�ŽĨ�ƚŚĞ�,ŝŐŚ��ŽƵƌƚ�ŽĨ�^ŽƵƚŚ��ĨƌŝĐĂ͕�ĂŶĚ�ũŽŝŶĞĚ�ƚŚĞ�^ĐŚŽŽů�ŽĨ�>Ăǁ
�

ĂŌĞƌ�ƉƌĂĐƟĐŝŶŐ�ĮƌƐƚ�ĂƐ�ĂŶ�ĂƩŽƌŶĞǇ�ĂŶĚ�ƚŚĞŶ�ĂƐ�Ă�ŵ
Ğŵ

ďĞƌ�ŽĨ�ƚŚĞ�<ǁ
Ă�ƵůƵͲEĂƚĂů�^ŽĐŝĞƚǇ�ŽĨ�

�ĚǀŽĐĂƚĞƐ�ŝŶ�ƚŚĞ�ĂƌĞĂƐ�ŽĨ�Đŝǀŝů�ůŝƟŐĂƟŽŶ�ĂŶĚ�ŵ
ĂƌŝƟŵ

Ğ�ůĂǁ͘�^ŚĞ�ƚĞĂĐŚĞƐ�ŝŶ�ƚŚĞ�>>D
�D

ĂƌŝƟŵ
Ğ�

ůĂǁ
�ĂŶĚ�ĨŽƌ�ƚŚĞ�>>��ƉƌŽŐƌĂŵ

ŵ
Ğ�ŝŶ�Đŝǀŝů�ƉƌŽĐĞĚƵƌĞ�ĂŶĚ�ŝŶƐƵƌĂŶĐĞ͘�^ŚĞ�ŝƐ�ĐƵƌƌĞŶƚůǇ�ƵŶĚĞƌƚĂŬŝŶŐ�

Ă�WŚ��ƐƚƵĚǇ�ŽŶ�ĚĂƚĂ�ƉƌŝǀĂĐǇ�ŝŶ�ƚŚĞ�ĐůŽƵĚ͗�Ă�ĐŽŵ
ƉĂƌĂƟǀĞ�ĂŶĂůǇƐŝƐ�ŽĨ�ůĞŐĂů�ĂŶĚ�ƌĞŐƵůĂƚŽƌǇ�

ƌĞƐƉŽŶƐĞƐ�ŝŶ�^ŽƵƚŚ��ĨƌŝĐĂ�ĂŶĚ�ƚŚĞ��ƵƌŽƉĞĂŶ�hŶŝŽŶ�ƚŽ�ƚŚĞ�ƉŽƐŝƟŽŶ�ŽĨ�^D
D
�Ɛ�ĚĞǀĞůŽƉŝŶŐ�

ŵ
ŽďŝůĞ�ĂƉƉůŝĐĂƟŽŶƐ�ŝŶ�^ŽƵƚŚ��ĨƌŝĐĂ͘
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Abstract: Protecting the Personal Data of Children is (App)solutely Essential
The objective of this article is to inform

 professionals, academ
ics and civil society organisations 

w
orking in the field of child care in South Africa about w

hy it is vitally im
portant to protect the 

personal data of children and to set out the legal fram
ew

ork for such protection.

Personal data is now
 being collected about individuals, including children, on an unprecedented 

scale.   W
hile som

e data is collected directly by governm
ents and N

GO
s, vast am

ounts of data 
is being collected by the private sector.  The article focusses on the collection of personal data 
by m

obile applications (apps) directed at children.  

The ‘data revolution’ holds pow
erful potential as a force for good, but there are significant 

risks.  M
obile apps perm

it collection of sensitive data such as location, speech, photographs, 
calendar entries and contact inform

ation.  The data collection can take place covertly, 
w

ithout the know
ledge and consent of the child or their parents.bThese risks are considered 

w
ith reference to Federal Trade Com

m
ission reports on children and m

obile apps, and 2019 
enforcem

ent actions in the United States against m
obile applications directed at children.

The article w
ill set out the provisions for the protection of the personal inform

ation of children 
in three jurisdictions; the Protection of Personal Inform

ation Act 4 of 2013 (PO
PIA) in South 

Africa G
eneral D

ata Protection Regulation (GD
PR) 2016/679 in Europe, and the Children’s 

O
nline Privacy Protection Act (CO

PPA) USC 6501-6505 in the United States.   As digital data 
collection practices are borderless, a supra-national approach is essential.

The article w
ill m

ake reference to the United N
ations’ Global Pulse initiative, w

hich aim
s 

to develop hum
anitarian uses for the data collected by the private sector, and proposed 

safeguards. Based on this analysis the article w
ill m

ake recom
m

endations for regulators 
enforcing data protection law

s, for organisations processing the personal inform
ation of 

children and for parents and caregivers.

Em
ail: donnellyd@

ukzn.ac.za 

SPEA
KER 9: Dr Norah M

suya is a post-doctoral student w
ith the School of Law

, University 
of Kw

aZulu-N
atal, H

ow
ard College cam

pus. She holds an LLB, LLM
 and PhD

 (UKZN
). She is 

an academ
ic and Advocate of H

igh Court of Tanzania and Subordinate Court. She is also a 
coordinator and founder m

em
ber of the Tanzania Legal Aid O

rganization for W
om

en and 
Children, a non-governm

ental organisation that provides legal assistance and education to 
w

om
en and children in Tanzania. H

er academ
ic w

ritings centre on the protection of w
om

en 
and children’s rights in Africa.
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Abstract: Child marriage: An obstacle to social-economic development of Africa. 
Africa is am

ongst the regions w
ith high rates of child m

arriage preference in the w
orld. The 

m
inim

um
 legal age of m

arriage for girls in m
any countries in Sub-Saharan Africa is still below

 18 
years. Although ending child m

arriage is now
 part of the Sustainable D

evelopm
ent G

oals, the 
investm

ents to end the practice rem
ain lim

ited across Africa. Apart from
 its negative im

pact 
on physical grow

th, health, m
ental and em

otional developm
ent of a girl child, is also linked 

to the unequal position of w
om

en in society, lim
its their access to property ow

nership, form
al 

em
ploym

ent, and education. Girls w
ho m

arry young are m
ore likely to be poor and rem

ain 
poor. Child m

arriage a"ects entire society as it reinforces a cycle of poverty and perpetuates 
illiteracy, m

alnutrition as w
ell as high infant and m

aternal m
ortality rates. Further, child 

m
arriage underm

ined the achievem
ent of six of the eight M

illennium
 D

evelopm
ent G

oals 
(M

D
Gs). This article exam

ines the socioeconom
ic im

pact of child m
arriage preference in Africa. 

The study looks at five dom
ains of im

pacts: (i) lost grow
th opportunity; (ii) costs for health care 

system
s; (ii) lost education and earnings; (iv) low

er grow
th potential and the perpetuation of 

poverty. It fram
es a link betw

een child m
arriage practices and social- econom

ic status in the 
African States. The study argued that w

om
en and girls constitute m

ore than 50 percent of 
the African population and give birth to the other 50 percent. As such, their interests m

ust be 
protected, to ensure the developm

ent of Africa as a continent. 

Em
ail: m

suyan@
ukzn.ac.za 

SPEA
KER 10: Prof Ann Strode is an Associate Professor at the School of Law

, University 
of Kw

aZulu-N
atal, Pieterm

aritzburg cam
pus. Ann has a keen interest in children’s rights to 

health. In the last five years she has w
orked extensively on the role law

 can play in ensuing 
that adolescents are able to access sexual and reproductive health services. This w

ork has 
included qualitative research w

ith social w
orkers on their m

andatory reporting practices and 
how

 fem
inist theories can be used to critique current legislative approaches to sexual and 

reproductive health rights. 

Abstract: Bench marking South Africa’s adolescent sexual and reproductive rights 
framework against international norms 
The W

orld H
ealth O

rganisation (W
H

O
) regards adolescents as persons betw

een the ages 
of 10 and 19 (W

H
O

, 2010). D
uring this period they undergo sexual m

aturity and this results 
in various significant biological and em

otional changes to their bodies (Teddy Bear Clinic for 
Abused Children, and Resources Aim

ed at the Prevention of Child Abuse and Neglect (RAPCAN) v 
M

inister O
f Justice And Constitutional Developm

ent And Another, 2012). Som
e form

 of sexual 
experim

entation or activity is norm
ative in this period (Teddy Bear Clinic for Abused Children, 

and Resources Aim
ed at the Prevention of Child Abuse and Neglect (RAPCAN) v M

inister O
f 

Justice And Constitutional Developm
ent And Another, 2012). Globally, states have introduced 

legislation regulating the sexual conduct of adolescents and adults in relationships w
ith them

. 
In som

e countries there are also law
s relating to access to sexual and reproductive health 

services for adolescents.

The Convention on the Rights of the Child (CRC) read w
ith General Com

m
ent N

o. 4 of 2003 
provides a fram

ew
ork to guide states in this task of setting sexual and reproductive norm

s for 
adolescents. The m

ost significant of these norm
s are that states should:

;ŝͿ�
pass law

s setting an age at w
hich children consent to sex, m

arriage and access to m
edical 

treatm
ent w

ithout parental consent;

;ŝŝͿ�
ensure legal equality betw

een boys and girls in the ages of consent;

;ŝŝŝͿ�
legislate a right to access inform

ation on am
ongst others; fam

ily planning, contraceptives, the 

prevention of H
IV/AID

S and the prevention and treatm
ent of sexually transm

itted diseases (STD
s);

;ŝǀͿ�
ensure legislative protection of the child’s right to privacy regarding health m

atters;

;ǀͿ�
facilitate access to appropriate goods, services and inform

ation for the prevention and treatm
ent 

of STD
s, including H

IV/AID
S; and

;ǀŝͿ�
w

here legal , safe abortion services.

This paper uses these norm
s to review

 the South African legal fram
ew

ork. It concludes by 
scoring our progress tow

ards these goals and m
aking recom

m
endations for future reform

s.  

Em
ail: strodea@

ukzn.ac.za
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